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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GERALD €. MANN

AUSTIN
ATTORNEY GENERAL ‘
Honorable L. L,» Washburn
County Auditor
Barris County
Houston, Texas
Dear ir., Washburng Opinion o, 0-5438
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You request ik ot of /this department upon
the question whether . a temporary appoint-
: ' Harris County, as

¢’v. Sheppard, 187 S. ¥. (2) 147,

as 1R that case “that\the acceptance by a civil officer of
the Stqte™qf a tenjpor appointment ag an officer in the
tes, did not create a vacancy in the
civil offige er thig State, by virtue of the pro-
visions of 18, Section 40, of the Constitution of
the State of as. 8Since the Criminal District Attorney
has not vacated his office by acocepting and qualifying for
the office of Major in the Army of the United Btates, he ig,
under exigting laws, entitled to his salary.

You refer to Senate Bill 145, passed by the 48th
Legislature, the applicable part of which rcads as follows:
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*3ection 1, When there shall occur a
physical vacancy in a public office in this
State, by reason of death or otherwise, the
duties and powers of such office chall imme-
diately devolve upon the first assistant or
chief deputy if there be one, who shall con-
duct the affairs of the office until the va-
cancy in the term thereof shall be filled by
the appointment or election and qualifica-
tion of a successor to the principal officery
should any such vacancy occur while the Legis-
lature is in session (where the appcintee
rust be confirmed by the Senate) such first
assistant or chief deputy (as such) shall not
discharge the duties of the office for a long-
er period than three (3) weeks and in no event
after such session of the Legislature hasg ad-
journed. The provisions hereof shall not ap-

ply to vacancies in the membership of boards
or counndssions,”

This Act has no applicaticn whatsoever to the
situation hierein involved. Its purpose is to provide for
the continuing operation of a public office in this State
in the interim between the occurrence of a physical vacancy
in such offic2 -and tha time when an appointment can be made
to £il1 such vacancy, and the appointee duly qualify. The
terx "physic2l vacancy" is used to distinguish bhetween a
vacancy in office and a vacancy in the term.

#4 distinction may be drawn between a
vacancy in office and a vacancy in the term.
Ly a vacancy in an office 1s usually xeant
that the office 1s empty and that it is
without an incumbent who has a right to ex-
erclse its functions and take 1ts fees and
exoluments ,* ~- 22 R.C.L. p. 438,

The term "physical® or "corporal® vacancy is a
term used to describe a ®*vacancy in office*, 22 R.C.L. p.
4383 42 Ap.Jur. p.977,.

It 13 ¢lear, we think, that Senate B1lll 145 was
not intended to apply to the situation where a public offi-
cer 1s simply absent or faills to attend to the duties of
his office. The term *physical vacancy®, in our opinion, was
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- used advisedly to refer to the situation where the office
is without an incumbent either de jure or de facto.

It is well established that the mere absence of
a publie officer, or his failure to discharge the duties

of his office, does not ipso facte create a vacancy,
either in the office or in the term.

Under the decision above wmentionel, your Criminal
District Attorney is still such de¢ jure, hence 3enate 8ild
No, 148 does not apply.

Yery truly yours
ATTORNEY GINERAYL 07 TTEXAS

y B

R. ¥, Fairchild
Agsistant
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